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therefore, is not prohibited. (But see 45 CFR
147.150, which may require coverage of cleft
palate as an essential health benefit for
health insurance coverage in the individual
or small group market, depending on the es-
sential health benefits benchmark plan as
defined in §156.20 of this subchapter).

Example 8. (i) Facts. A group health plan
provides coverage for treatment of cleft pal-
ate, but only if the individual being treated
has been continuously covered under the
plan from the date of birth.

(ii) Conclusion. In this Example 8, the exclu-
sion of coverage for treatment of cleft palate
for individuals who have not been covered
under the plan from the date of birth oper-
ates to exclude benefits in relation to a con-
dition based on the fact that the condition
was present before the effective date of cov-
erage. The plan provision, therefore, is pro-
hibited.

(b) General rules. See §147.108 of this
subchapter for rules prohibiting the
imposition of a preexisting condition
exclusion.

[69 FR 78783, Dec. 30, 2004, as amended at 75
FR 37235, June 28, 2010; 79 FR 10313, Feb. 24,
2014]

§146.113 Rules relating to creditable
coverage.

(a) General rules—(1) Creditable cov-
erage. For purposes of this section, ex-
cept as provided in paragraph (a)(2) of
this section, the term creditable cov-
erage means coverage of an individual
under any of the following:

(i) A group health plan as defined in
§146.145(a).

(ii) Health insurance coverage as de-
fined in §144.103 of this chapter (wheth-
er or not the entity offering the cov-
erage is subject to the requirements of
this part and 45 CFR part 148 and with-
out regard to whether the coverage is
offered in the group market, the indi-
vidual market, or otherwise).

(iii) Part A or B of Title XVIII of the
Social Security Act (Medicare).

(iv) Title XIX of the Social Security
Act (Medicaid), other than coverage
consisting solely of benefits under sec-
tion 1928 of the Social Security Act
(the program for distribution of pedi-
atric vaccines).

(v) Title 10 U.S.C. Chapter 55 (med-
ical and dental care for members and
certain former members of the uni-
formed services, and for their depend-
ents; for purposes of Title 10 U.S.C.
Chapter 55, wuniformed services means

§146.113

the armed forces and the Commis-
sioned Corps of the National Oceanic
and Atmospheric Administration and
of the Public Health Service).

(vi) A medical care program of the
Indian Health Service or of a tribal or-
ganization.

(vii) A State health benefits risk
pool. For purposes of this section, a
State health benefits risk pool means—

(A) An organization qualifying under
section 501(c)(26) of the Internal Rev-
enue Code;

(B) A qualified high risk pool de-
scribed in section 2744(c)(2) of the PHS
Act; or

(C) Any other arrangement sponsored
by a State, the membership composi-
tion of which is specified by the State
and which is established and main-
tained primarily to provide health cov-
erage for individuals who are residents
of such State and who, by reason of the
existence or history of a medical condi-
tion—

(I) Are unable to acquire medical
care coverage for such condition
through insurance or from an HMO, or

(2) Are able to acquire such coverage
only at a rate which is substantially in
excess of the rate for such coverage
through the membership organization.

(viii) A health plan offered under
Title 5 U.S.C. Chapter 89 (the Federal
Employees Health Benefits Program).

(ix) A public health plan. For pur-
poses of this section, a public health
plan means any plan established or
maintained by a State, the U.S. gov-
ernment, a foreign country, or any po-
litical subdivision of a State, the U.S.
government, or a foreign country that
provides health coverage to individuals
who are enrolled in the plan.

(x) A health benefit plan under sec-
tion 5(e) of the Peace Corps Act (22
U.S.C. 2504(e)).

(xi) Title XXI of the Social Security
Act (State Children’s Health Insurance
Program).

(2) Excluded coverage. Creditable cov-
erage does not include coverage of sole-
ly excepted benefits (described in
§146.145).

(b) Counting creditable coverage rules
superseded by prohibition on preexisting
condition exclusion. See §147.108 of this
subchapter for rules prohibiting the

605



§146.115

imposition of a preexisting condition
exclusion.

[69 FR 78788, Dec. 30, 2004, as amended at 79
FR 10314, Feb. 24, 2014]

§146.115 Certification and disclosure
of previous coverage.

(a) In general. The rules for providing
certificates of creditable coverage and
demonstrating creditable coverage
have been superseded by the prohibi-
tion on preexisting condition exclu-
sions. See §147.108 of this subchapter for
rules prohibiting the imposition of a
preexisting condition exclusion.

(b) Applicability. The provisions of
this section apply beginning December
31, 2014.

[79 FR 10314, Feb. 24, 2014]

§146.117 Special enrollment periods.

(a) Special enrollment for certain indi-
viduals who lose coverage—(1) In General.
A group health plan, and a health in-
surance issuer offering health insur-
ance coverage in connection with a
group health plan, is required to per-
mit current employees and dependents
(as defined in §144.103 of this chapter)
who are described in paragraph (a)(2) of
this section to enroll for coverage
under the terms of the plan if the con-
ditions in paragraph (a)(3) of this sec-
tion are satisfied. The special enroll-
ment rights under this paragraph (a)
apply without regard to the dates on
which an individual would otherwise be
able to enroll under the plan.

(2) Individuals eligible for special en-
rollment—(i) When employee loses cov-
erage. A current employee and any de-
pendents (including the employee’s
spouse) each are eligible for special en-
rollment in any benefit package under
the plan (subject to plan eligibility
rules conditioning dependent enroll-
ment on enrollment of the employee)
if—

(A) The employee and the dependents
are otherwise eligible to enroll in the
benefit package;

(B) When coverage under the plan
was previously offered, the employee
had coverage under any group health
plan or health insurance coverage; and

(C) The employee satisfies the condi-
tions of paragraph (a)(3)(i), (ii), or (iii)
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of this section and, if applicable, para-
graph (a)(3)(iv) of this section.

(i1) When dependent loses coverage—(A)
A dependent of a current employee (in-
cluding the employee’s spouse) and the
employee each are eligible for special
enrollment in any benefit package
under the plan (subject to plan eligi-
bility rules conditioning dependent en-
rollment on enrollment of the em-
ployee) if—

(I) The dependent and the employee
are otherwise eligible to enroll in the
benefit package;

(2) When coverage under the plan was
previously offered, the dependent had
coverage under any group health plan
or health insurance coverage; and

(3) The dependent satisfies the condi-
tions of paragraph (a)(3)(i), (ii), or (iii)
of this section and, if applicable, para-
graph (a)(3)(iv) of this section.

(B) However, the plan or issuer is not
required to enroll any other dependent
unless that dependent satisfies the cri-
teria of this paragraph (a)(2)(ii), or the
employee satisfies the criteria of para-
graph (a)(2)(i) of this section.

(iii) Examples. The rules of this para-
graph (a)(2) are illustrated by the fol-
lowing examples:

Example 1. (i) Facts. Individual A works for
Employer X. A, A’s spouse, and A’s dependent
children are eligible but not enrolled for cov-
erage under X’s group health plan. 4’s spouse
works for Employer Y and at the time cov-
erage was offered under X’s plan, 4 was en-
rolled in coverage under Y’s plan. Then, A4
loses eligibility for coverage under Y’s plan.

(ii) Conclusion. In this Example 1, because A
satisfies the conditions for special enroll-
ment under paragraph (a)(2)(i) of this sec-
tion, A, A’s spouse, and A’s dependent chil-
dren are eligible for special enrollment under
X’s plan.

Example 2. (i) Facts. Individual A and A’s
spouse are eligible but not enrolled for cov-
erage under Group Health Plan P maintained
by A’s employer. When A was first presented
with an opportunity to enroll 4 and A’s
spouse, they did not have other coverage.
Later, A and A’s spouse enroll in Group
Health Plan @ maintained by the employer
of A’s spouse. During a subsequent open en-
rollment period in P, 4 and A’s spouse did
not enroll because of their coverage under Q.
They then lose eligibility for coverage under

(ii) Conclusion. In this Example 2, because A
and A’s spouse were covered under @ when
they did not enroll in P during open enroll-
ment, they satisfy the conditions for special
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